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 1.  TIME:  9:00   CASE#: MSC16-00611 
CASE NAME: WAUTHION-MELGER V CHEVRON 
HEARING ON MOTION TO/FOR TO COMPEL PLAINITFF ANA 
WAUTHION-MELGAR'S DEPOSITI, FILED BY CHEVRON PIPE LINE COMPANY, 
* TENTATIVE RULING: * 
 
Plaintiff and her attorney have failed to show good cause for failure to appear for deposition.  
The hearsay letter from her physician does not state she cannot physically have her deposition 
taken, but that 30 days for medical appointments and treatments, after 9/5/17 her deposition 
could go forward.  Now, 2 ½ months later, no deposition has occurred.  Except for the 30-day 
period, there is no physician declaration which states any medical reason/diagnosis which 
prevented her appearing for deposition.  Because of the egregious conduct of plaintiff and her 
attorney for failing to allow discovery, they will be sanctioned.  Defendant’s attorney shall submit 
an attorney fee declaration which sets forth itemized hours spent and hourly rate. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-00657 
CASE NAME: PROPERTY CALIFORNIA VS. LEAMY 
HEARING ON MOTION TO/FOR CHARGE JUDGMENT DEBTOS ROBIN & KRIS 
LEAMYS INTERES FILED BY PROPERTY CALIFORNIA SCJLW ONE 
* TENTATIVE RULING: * 
 
As Judgment Creditor points out, no substantive opposition has been made to its motion.  
The Court has received no notice of appeal nor posting of a bond from Judgment Debtor.  
The motion is, therefore, granted.  Judgment Creditor shall prepare the Order consistent with 
its motion. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-01371 
CASE NAME: CASILIO VS VALENTINE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of CASILIO FILED BY 
DANIEL LEE VALENTINE 
* TENTATIVE RULING: * 
 

 The demurrer of Dan Valentine to the Second Amended Complaint (“SAC”) is 

overruled.  Defendant shall file and serve an Answer on or before November 29, 2017.   

Defendant’s Request for Judicial Notice (“DRJN”) 
 
The court grants defendant’s unopposed Request for Judicial Notice to the following 

extent.  It takes judicial notice of the deed recorded on 7/16/14 (Ex. A). It also takes judicial 
notice of the existence and contents of the Motion for Charging Order (Ex. B), the Opposition 
(Ex. C), the Minute Order dated 3/24/17 (Ex. D), and the court’s ruling on the previous demurrer 
(Ex. E).   (See Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 
113-114; Sosinsky v. Grant (1992) 6 Cal.App.4th 1548, 1564-1565.)    

 
Factual Background 
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The SAC contains four causes of action, but only one, the first, to set aside a fraudulent 

transfer, is at issue here.  That cause of action alleges the following.  Plaintiffs received an 
arbitration award against John Valentine for $3.7 million.  On December 8, 2015 that award was 
entered as a judgment.  (SAC, ¶ 4, 5.)  John Valentine is a member and majority owner of ZLAJ 
Investments, LLC. On July 16, 2014, ZLAJ transferred, as a gift, a property located at 8010 
Camino Tassajara, in Pleasanton, California (the “Property”) to irrevocable trusts established for 
John Valentine’s children.  (¶ 7 and Ex. C to SAC.)  When ZLAJ made this transfer it did so as 
the agent of John Valentine.  (¶ 2, 6, 7.)  John Valentine had possession and control of ZLAJ’s 
assets at the time, including the Property (¶ 2, 6), and he made the transfer through ZLAJ. (¶7.)  
He was the true owner of the Property, although “the title of the property was held in the name 
of his agent . . . ZLAJ.”  (¶ 6.)  He made this transfer with actual intent to hinder plaintiffs, his 
creditors (¶ 9), and for less than the reasonably equivalent value of the Property (¶ 10.)   

 
Legal Background 

 
A transfer that is voidable as to a creditor includes one made “by a debtor . . . whether 

the creditor’s claim arose before or after the transfer was made or the obligation was incurred, if 
the debtor made the transfer . . . [w]ith actual intent to hinder, delay, or defraud any creditor of 
the debtor.”  (CC § 3439.04 (a).)  

 
Such a transfer is voidable as to various transferees (CC § 3439.08 (b), but not “against 

a person that took in good faith and for a reasonably equivalent value given the debtor . . .” (CC 
§ 3439.08 (a).) 

 
Contentions 
 
Defendant argues that the SAC fails to state a cause of action against him to set aside 

the transfer because the only transfer that the applicable statute, Civil Code section 3439.04, 
makes voidable is a transfer by a debtor.  The debtor here is John Valentine.  However, he did 
not make the transfer, only ZLAJ did because only ZLAJ is listed as the grantor on the deed.  
Further, plaintiffs are judicially estopped from claiming that John Valentine really made the 
transfer because in an earlier proceeding they asserted that ZLAJ and John Valentine are 
separate entities. 

 
Analysis 
 

1. Liability under the Uniform Voidable Transactions Act (“UFTA”). 
 
Section 3439.04 (a) of the UFTA as enacted in California provides that under certain 

circumstances a “transfer made . . . by a debtor is voidable . . .”  As used in section 34390.04, 
“debtor” means “a person that is liable on a claim.”  (CC § 3439.01 (e).)  “Claim” means “a right 
to payment, whether or not the right is reduced to judgment . . .”  (CC § 3439.01 (b).)  “Transfer” 
means “every mode, direct or indirect . . . of disposing of or parting with an asset or an interest 
in an asset . . .”  (CC § 3439.01 (m).)  “Asset” means “property of a debtor.”  (CC § 3439.01 (a).) 

 
The facts before the court on this demurrer based on the allegations of the SAC, the 
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attached exhibits, and the matters of which the court has taken judicial notice, are that John 
Valentine is a debtor because he is liable on plaintiffs’ claim.  ZLAJ is not a debtor, because the 
SAC does not allege ZLAJ is liable on the claim that turned into the judgment.  The deed shows 
that ZLAJ made the transfer.  However, the SAC alleges that ZLAJ did so as the agent of the 
debtor, John Valentine, who had “true” ownership of the Property and controlled the LLC.   

 
The issue is whether under these facts, which for purposes of demurrer are assumed to 

be true, the transfer of the Property from ZLAJ can be voidable as a “transfer made . . . by a 
debtor.”  The court concludes that it can.   

 
The SAC alleges that John Valentine “is a member and majority owner of ZLAJ.”  As 

such, he has a membership interest in ZLAJ.  (See Corp. C. § Cal Corp Code § 17701.02 (r); 
CCP § 708.310.)  If he transferred that membership interest in violation of Civil Code section 
3439.04, that transaction would be voidable. 

 
The SAC does not allege he did this, but rather that, to hinder creditors, he caused ZLAJ 

to transfer the Property.  The SAC alleges that both he and ZLAJ had direct ownership interests 
in the Property.  By reasonable inference, it is also clear that the transfer of the Property to 
hinder creditors and as a gift had the effect of devaluing John Valentine’s membership interest 
in ZLAJ.  A party may not do indirectly what he may not do directly.  (Rossi v. Brown (1995) 9 
Cal.4th 688, 723.)  Further, the UFTA expressly states that a “transfer” includes “every mode, 
direct or indirect . . . of disposing of or parting with an asset or an interest in an asset . . .”  (CC § 
3439.01 (m) (emphasis added).)   The court therefore concludes that the First Cause of Action 
of the SAC states a cause of action for indirectly transferring John Valentine’s membership 
interest in ZLAJ by significantly devaluing that interest and/or for directly transferring the 
Property, in which John Valentine had some interest, which, to that extent, would qualify the 
Property as his asset.  This ruling does not mean the court has predetermined that plaintiffs will 
prevail against defendant on the First Cause of Action.  It means only that a cause of action has 
been stated.  Whether that cause of action is valid will be determined at summary judgment or 
trial. 

 
2. Judicial Estoppel. 

 
The court already declined to invoke judicial estoppel against plaintiffs in its ruling on the 

previous demurrer and considered simply referring defendants back to that ruling.  However, 
given that the matter has come back to the court on slightly different facts, the court will discuss 
that issue again. 

 
Judicial estoppel most appropriately applies when: (1) the same party has taken two 

positions; (2) the positions were taken in judicial or quasi-judicial administrative proceedings; (3) 
the party was successful in asserting the first position (i.e., the tribunal adopted the position or 
accepted it as true); (4) the two positions are totally inconsistent; and (5) the first position was 
not taken as a result of ignorance, fraud, or mistake.  (MW Erectors, Inc. v. Niederhauser 
Ornamental & Metal Works Co., Inc. (2005) 36 Cal.4th 412, 422.)  It is an equitable doctrine, 
invoked at the trial court’s discretion, to preclude the assertion of inconsistent positions when 
not invoking it would allow a litigant to play fast and loose with the courts.  (International Engine 
Parts, Inc. v. Feddersen & Co. (1998) 64 Cal.App.4th 345, 350.)  It is not, at its core, a doctrine 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   11/15/17 

 
 

- 4 - 

to prevent a litigant who is unsuccessful in establishing one version of the facts to assert 
another version as a fallback position.   

 
Defendant acknowledges that he cannot easily meet element number 3, success in 

asserting the first position, but argues he does not need to do so because there is no hard and 
fast rule that he must establish success. 

 
However, the lack of any hard and fast rule is the same reason why the court will not 

apply judicial estoppel on the record currently before it.  John Valentine and ZLAJ represented 
to the world that they were separate entities.  Assuming that was true, plaintiffs sought a 
charging order against Valentine’s membership interest in ZLAJ.  The court doubts that 
accepting Valentine’s and ZLAJ’s presentation of themselves as separate entities constitutes 
“taking” or “asserting” the position that they are.  Usually courts invoke judicial estoppel against 
a person making representations about himself, as to which he has personal knowledge.  (See 
Thomas v. Gordon (2000) 85 Cal.App.4th 113, 119 (plaintiff was barred from suing her 
accountant for malpractice over her interest in a corporation, when in her bankruptcy she 
represented she had no such interest by failing to disclose the interest as an asset on her 
bankruptcy schedules.)  Defendant has not cited a case where a court applied judicial estoppel 
against a party that merely accepted at face value representations of an adverse party and then 
took action in reliance on those representations.   

 
Further, even if such circumstance can be characterized as “taking” or “asserting” a 

position, it is not clear that plaintiffs were “successful” in “asserting” that position or that plaintiffs’ 
previous position is totally inconsistent with the position they have taken here.  In the San Diego 
proceeding, plaintiffs accepted that Valentine and ZLAJ are separate entities.  Here, plaintiffs 
argue that, even if Valentine and ZLAJ are separate entities, Valentine can still have a legal or 
equitable interest in the Property.  Such an ownership interest is legally possible.  (See Martin v. 
Kehl (1983) 145 Cal.App.3d 228, 236-240 (person who paid half the purchase price had a 
beneficial interest in the property even though title was taken in the name of another person).  
Thus, the two positions have not been shown to be totally inconsistent.  ZLAJ could be the only 
person listed on the deed and a separate entity from John Valentine but still not be the sole 
owner of the Property.   

 
Further, the court sees no proof on the facts before it that plaintiffs have played “fast and loose” 
with the courts.  Without such conduct, there is no justification to apply judicial estoppel, 
because the primary purpose of the doctrine “is not to protect the litigants, but to protect the 
integrity of the judiciary.”  (Thomas v. Gordon, supra, 85 Cal.App.4th at 118.) 
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 4.  TIME:  9:00   CASE#: MSC16-01805 
CASE NAME: BELLANCA VS VONNIESSEN 
HEARING ON MOTION TO/FOR RECONSIDERATION OF ORDER DEEMEING 
MATTERS ADMITTED FILED BY LINDA CAROL VONNIESSEN 
* TENTATIVE RULING: * 
 
Denied.  Defendant has failed to demonstrate any legal basis to support his motion for 
reconsideration under CCP 1008. 

  

 5.  TIME:  9:00   CASE#: MSC17-00178 
CASE NAME: HERMES VS. CHARLES SCHWAB & CO 
HEARING ON MOTION TO/FOR STAY PROCEEDINGS FILED BY CHARLES 
SCHWAB & CO. INC 
* TENTATIVE RULING: * 
 
Hearing dropped by Court due to Stipulation received to Stay Case and Participate in Arbitration 
before FINRA. 

  

 6.  TIME:  9:00   CASE#: MSC17-00178 
CASE NAME: HERMES VS. CHARLES SCHWAB & CO 
HEARING ON PETITION TO/FOR COMPEL ARBITRATION FILED BY CHARLES 
SCHWAB & CO. INC 
* TENTATIVE RULING: * 
 
Hearing dropped by Court due to Stipulation received to Stay Case and Participate in Arbitration 
before FINRA. 

  

 7.  TIME:  9:00   CASE#: MSC17-00317 
CASE NAME: PESTANA VS. SPRING CREEK 
HEARING ON MOTION TO/FOR COMPEL RESPONSE TO FORM INTERROGS,SPEC 
INTERRGS, FILED BY SPRING CREEK POOL & SPA INC,, GONZOLO RAMIREZ 
* TENTATIVE RULING: * 
 
Unopposed – granted.  Plaintiff is given 60 days to answer the interrogatories without 
objection.  Sanctions are reserved until the next Case Management Conference.  If full answers 
are not provided within 60 days from the date of this hearing, the requested monetary sanctions 
will be imposed. 
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 8.  TIME:  9:00   CASE#: MSC17-00437 
CASE NAME: PARIS VS. LIBERTY UNION HIGH 
HEARING ON DEMURRER TO COMPLAINT of PARIS FILED BY LIBERTY UNION 
HIGH SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Unopposed – sustained with 15 days leave to amend. 

  

 9.  TIME:  9:00   CASE#: MSC17-00437 
CASE NAME: PARIS VS. LIBERTY UNION HIGH 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to February 22, 2018, 9AM, D9. 

  

10.  TIME:  9:00   CASE#: MSC17-00511 
CASE NAME: SAICON VS AURIONPRO 
HEARING ON DEMURRER TO CROSS COMPLAINT of AURIONPRO SOLUTIONS, 
INC FILED BY SAICON CONSULTANTS, INC. 
* TENTATIVE RULING: * 
 

 Saicon’s demurrer to Aurionpro’s Cross-Complaint is sustained.  Leave to amend is 

granted because this is the first challenge to this pleading.  (See McDonald v. Superior Court 

(1986) 180 Cal.App.3d 297, 303-304.)  Any amended complaint shall be filed and served on or 

before November 29, 2017.  Counsel are directed to review and comply with CCP § 430.41 

regarding any future demurrers.  The basis for this ruling is as follows. 

The demurrer challenges, and therefore this ruling discusses, only selected causes of 
action in the Cross-Complaint. 
 
 Second Cause of Action, Breach of the Implied Covenant of Good Faith and Fair 
Dealing:  
 
 The demurrer to this cause of action is sustained, with leave to amend.   
 
 This cause of action alleges that Saicon unfairly interfered with Aurionpro’s right to 
receive the benefits of the Asset Purchase Agreement (the “APA”) by failing to make the 
Contingent Payment of $1 million and the Installment Payment of $1.5 million.  These payments 
became due in 2017.   (See Cross-Complaint, ¶ 46, 47.)   
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An obligation of good faith and fair dealing is implied in every contract.  However, a 
cause of action for breach of that obligation is superfluous if the allegations of the complaint 
allege nothing more than the breach of an express term of the contract.  (See Careau & Co. v. 
Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1395;   Guz v. Bechtel 
National, Inc. (2000) 24 Cal. 4th 317, 348-349.) 

 
Here, the Cross-Complaint and attached exhibits show that Saicon made express 

promises to make the Contingent Payment and the Installment Payment.   (APA, ¶ 2.2.)  Saicon 
was obligated to make these payments regardless of the implied covenant.  Therefore, the 
implied covenant of good faith and fair dealing adds nothing.   Further, the Cross-Complaint 
does not allege any separate way by which Saicon unfairly frustrated Aurionpro from receiving 
the benefits of the APA other than by not making those payments.  (See Cross-Complaint, ¶ 17, 
18, 20, 21, 24, 29, 46, 47, 48, 49.)  Accordingly, the Second Cause of Action is superfluous and 
the demurrer is sustained.    
 
 Third Cause of Action, Tortious Breach of Contract: 
 
 The demurrer to this cause of action is sustained, with leave to amend. 
 
 The Cross-Complaint alleges that during negotiations Saicon misrepresented its 
“willingness and financial ability” to make the payments it promised to make under the APA and 
that Saicon’s continued possession of staffing assets it has not paid for is “wrongful.”  (Cross-
Complaint, ¶ 54, 55.)   It further alleges that “Saicon’s breach of the APA also violated duties 
arising under tort law independent of the APA . . .  including conversion and unjust enrichment.”  
(¶ 57.)   
 
 “Generally, outside the insurance context, ‘a tortious breach of contract . . . may be 
found when (1) the breach is accompanied by a traditional common law tort, such as fraud or 
conversion; (2) the means used to breach the contract are tortious, involving deceit or undue 
coercion or; (3) one party intentionally breaches the contract intending or knowing that such a 
breach will cause severe, unmitigable harm in the form of mental anguish, personal hardship, or 
substantial consequential damages.’”  (Erlich v. Menezes (1999) 21 Cal.4th 543, 553-554.) 
Rather than permit breach of a contract to be remedied through a tort action, courts will 
“generally enforce the breach of a contractual promise through contract law, except when the 
actions that constitute the breach violate a social policy that merits the imposition of tort 
remedies.” (Id. at 552 (internal quotation omitted).) 
 
 Aurionpro suggests through the Cross-Complaint and its Opposition that a tort remedy 
should be permitted here because Aurionpro has pleaded conversion, misrepresentation, and 
substantial consequential damages.   
 
 The court disagrees.  The fact pattern presented by the allegations of the Cross-
Complaint is not unique.  Someone buys a business and then withholds payment, claiming he 
received less than he was promised.  In such litigation, there is always a disparity of leverage:  
presuming the contract calls for it, the buyer receives all of the assets he has purchased before 
he has paid all of the purchase price.  On the other hand, the seller has a presumptively clear 
case for failure to pay the purchase price, whereas the buyer has the more difficult burden to 
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prove his gross receipts are lower than expected due to misrepresentation by the seller rather 
than to his own lack of skill in operating the business or to external factors, such as a change in 
the economy.   
 

If tort remedies were allowed on the facts alleged here, they would be allowed in all such 
cases.  However, nothing about this fact pattern or the allegations here calls for the complete 
obliteration of the line between contract and tort.  The holding of the assets despite the failure to 
pay the full purchase price is wrongful (see Cross-Complaint, ¶ 55) only if the APA says it is.  
Aurionpro has not cited a provision of the APA which requires Saicon to return the assets if 
Saicon breaches the contract by failing to make all payments.  A party that wants to plead 
misrepresentation should plead it and, if so, must meet the heightened standards for pleading 
deceit.  The allegations of paragraph 57 are mere legal conclusions.  Conversion is a tort and, if 
proved and properly pleaded, warrants the imposition of tort damages, but does not warrant a 
separate, duplicative cause of action for the same damages under a different label – tortious 
breach of contract.  Robinson Helicopter Co., Inc. v. Dana Corp. (2004) 34 Cal.4th 979, 990-991 
mentioned that the plaintiff there alleged conversion, but the holding of the case was that the 
plaintiff was not limited to contract remedies where he proved defendant committed 
misrepresentation.  Unjust enrichment is only a description of the result of the defendant’s 
failure to make restitution.  (See McBride v. Boughton (2004) 123 Cal.App.4th 379, 387.)  The 
term “substantial consequential damages” as used in Erlich is part of a longer formulation – 
“severe, unmitigable harm in the form of . . . substantial consequential damages.”   The Cross-
Complaint alleges none of this.  It does not allege “severe unmitigable harm.”  It alleges the 
failure to pay $2.5 million in damages.  Further, it does not primarily allege special, that is, 
consequential damages, but only general damages.  (See also Rest.2d of Contract, § 351, 
Comment b (“The damages recoverable for loss that results other than in the ordinary course of 
events are sometimes called ‘special’ or ‘consequential’ damages; see Ash v. North American 
Title Co. (2014) 223 Cal.App.4th 1258, 1269-1270.)   

 
In short, the passage from Erlich cited above describes when an act that constitutes a 

breach of contract may also support tort remedies.  It does not state the title of the 
accompanying tort cause of action.  It does not state that the cause of action is “tortious breach 
of contract.”  It also does not state that a cause of action for “tortious breach of contract” may be 
brought whenever a party alleges that fraud or conversion accompanies a breach of contract. 
 
 Fourth Cause of Action, Unjust Enrichment: 
 
 The demurrer to this cause of action is sustained, with leave to amend. 
 
 The Cross-Complaint alleges that Saicon has been unjustly enriched by retaining the 
revenues from the assets it purchased while refusing to pay the full purchase price.  (See Cross-
Complaint, ¶ 63-68.)    
 
 The law on whether “unjust enrichment” is a cause of action, a remedy, or only a 
description of the result of the defendant’s failure to make restitution does not seem to be 
uniform.  While the court in McBride v. Boughton (2004) 123 Cal.App.4th 379, 384-385, 387 
says that “unjust enrichment” is not a cause of action, several, relatively recent California 
Supreme Court decisions seem to presume it is.  (See Huskinson & Brown v. Wolf (2004) 32 
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Cal.4th 453, 457 (trial court awarded plaintiff $18,497.91 on unjust enrichment theory and 
$5,800 on quantum meruit theory); Ghirardo v. Antonioli (1996) 14 Cal.4th 39, 51 ([plaintiff] was 
. . . entitled to seek relief under traditional equitable principles of unjust enrichment”); see also 
Peterson v. Cellco Partnership (2011) 164 Cal.App.4th 1583, 1593 (a Fourth District case, which 
cited a Second District case, and defined the elements of the cause of action); Prakashpalan v. 
Engstrom, Lipscomb & Lack (2014) 223 Cal. App. 4th 1105, 1132.) 
 

The key issue for the court is not whether a given plaintiff labels the cause of action 
“unjust enrichment” rather than “restitution.”  Rather it is whether the facts pleaded allege a 
basis for restitution.  “[R]estitution may be awarded in lieu of breach of contract damages when 
the parties had an express contract, but it was procured by fraud or is unenforceable or 
ineffective for some reason. . . . Alternatively, restitution may be awarded where the defendant 
obtained a benefit from the plaintiff by fraud, duress, conversion, or similar conduct. In such 
cases, the plaintiff may choose not to sue in tort, but instead to seek restitution on a quasi-
contract theory . . .”  (McBride, supra, 123 Cal.App.4th at 388.) 

 
Here, Aurionpro could have made an agreement not to transfer possession of the 

staffing assets until Saicon fully paid for them.  It did not do so.  Therefore, there is nothing 
unjust about Saicon’s retention of those assets.  This is presumably one rationale behind the 
rule that “an action based on an implied-in-fact or quasi-contract cannot lie where there exists 
between the parties a valid express contract covering the same subject matter.”   (Lance 
Camper Manufacturing Corp. v. Republic Indemnity Co. (1996) 44 Cal.App.4th 194, 203. 
Principles of restitution should not be used where the contract permits the very thing that the 
person seeking to invoke those principles claims is unjust.  Further, at most, all that is “unjust” is 
Saicon’s failure to pay the rest of the purchase price.  That wrong can be remedied, however, by 
an award of contract damages.  Aurionpro has not alleged a basis for restitution of the staffing 
assets and “disgorgement of Saicon’s ill-gotten gains.”  (Cross-Complaint, ¶ 68.)   
 
 Sixth Cause of Action and Seventh Causes of Action, for Declaratory Relief: 
 
 The demurrers to these causes of action are sustained, with leave to amend.   
 
 The Sixth Cause of Action asks the court to declare that Saicon’s complaint constitutes a 
claim for indemnification under the APA, that Saicon was required to give prompt, written notice 
of any such claim, that no such notice was given, and therefore, that Saicon’s complaint is 
barred.  (See Cross-Complaint, ¶ 79-88.)  The Seventh Cause of Action asks for declaratory 
relief regarding a provision in the APA setting a cap on claims for indemnity.  (See Cross-
Complaint, ¶ 91-97.) 
 
 Saicon argues that the court should sustain the demurrer to these two causes of action 
without leave to amend because the notice and liability cap provisions apply only to claims for 
“indemnity” and its complaint does not state such a claim. 
 
 The court declines to make that ruling at the pleading stage.  As it said in its prior ruling 
on the amended petition to compel arbitration, the parties drafted an ambiguous indemnity 
provision.  Extrinsic evidence may be needed to construe it.  (See Pacific Gas & E. Co. v. G. W. 
Thomas Drayage & Rigging Co., Inc. (1968) 69 Cal.2d 33.)   
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 However, the court sustains the demurrers to these causes of action for a different 
reason.  “The declaratory relief statute should not be used for the purpose of anticipating and 
determining an issue which can be determined in the main action. The object of the statute is to 
afford a new form of relief where needed and not to furnish a litigant with a second cause of 
action for the determination of identical issues.”  (General of America Ins. Co. v. Lilly (1968) 258 
Cal. App. 2d 465, 470.) 
 
 Here, Aurionpro has already alleged the liability cap as a defense to the main action.  
(See Answer, Nineteenth Affirmative Defense.)  Further, the court will construe the Twentieth 
Affirmative Defense (“Plaintiff’s claims are barred by its own breach of the APA”) to be broad 
enough to include the claim that Saicon failed to give prompt, written notice of the alleged 
“indemnity” claim. Both the liability cap provision and the notice provision are therefore capable 
of being determined in the main action without alleging a claim for declaratory relief regarding 
the same issues. 
  
 Eighth Cause of Action, Conversion: 
 
 The demurrer to this cause of action is sustained, with leave to amend. 
 
 The Cross-Complaint alleges that Saicon has committed conversion by maintaining 
possession of the staffing assets without paying the full purchase price.  (See Cross-Complaint, 
¶ 107, 108, 111.)   
 
 “Conversion is the wrongful exercise of dominion over the property of another. The 
elements of a conversion claim are: (1) the plaintiff's ownership or right to possession of the 
property; (2) the defendant's conversion by a wrongful act or disposition of property rights; and 
(3) damages.”  (Burlesci v. Petersen (1998) 68 Cal. App. 4th 1062, 1066.) 
 
 The Cross-Complaint fails to allege facts establishing the first element of conversion, 
namely, that even after the Closing Date, Aurionpro owned or had the right to possess the 
staffing assets if Saicon failed to pay the full purchase price.  (See APA, ¶ 2.1.)  Aurionpro has 
not pointed to a provision in the APA that gives Aurionpro this right.  All Aurionpro has pointed to 
is a provision of the APA that states Saicon had no right to hold back part of the purchase price 
as a setoff against Saicon’s claimed damages for misrepresentation.  Saicon’s exercise of an 
actual or effective setoff notwithstanding this provision constitutes a breach of contract, but not a 
tort under the APA and the allegations of the Cross-Complaint.  (See Farmers Ins. Exchange v. 
Zerin (1997) 53 Cal.App.4th 445, 452 (“[A] mere contractual right of payment, without more, will 
not suffice” to support a claim for conversion.)  Paragraphs 106 and 107 of the Cross-Complaint 
are legal conclusions, which the court disregards on a demurrer.  (See County of Fresno v. 
Shelton (1998) 66 Cal.App.4th 996, 1010).  Or they are allegations about promises which go 
beyond anything shown in the attached contract, which the court also disregards on a demurrer.  
(See Dodd v. Citizens Bank of Costa Mesa (1990) 222 Cal.App.3d 1624, 1626-1627.)  Similarly, 
Aurionpro has failed to cite the actual language of the APA that supports the allegations in 
paragraphs 110 and 111 of the Cross-Complaint. 
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11.  TIME:  9:00   CASE#: MSC17-00641 
CASE NAME: ROBERSON VS MENJIVAR 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of ROBERSON FILED 
BY CARLOS MARIO CAMPOS 
* TENTATIVE RULING: * 
 
Unopposed – sustained with 15 days leave to amend for the reasons stated in the demurrer.  No 
more amendments will be allowed. 

  

12.  TIME:  9:00   CASE#: MSC17-00641 
CASE NAME: ROBERSON VS MENJIVAR 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLTF'S F.A.C. FILED 
BY CARLOS MARIO CAMPOS 
* TENTATIVE RULING: * 
 
See Line 11. 

  

13.  TIME:  9:00   CASE#: MSC17-00641 
CASE NAME: ROBERSON VS MENJIVAR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to February 22, 2018, 9AM, D9. 

  

14.  TIME:  9:00   CASE#: MSC17-00687 
CASE NAME: SUBWAY REAL ESTATE VS BAJWA 
HEARING ON MOTION TO/FOR SET ASIDE THE DEFAULT FILED BY RANDHIR 
S BAJWA 
* TENTATIVE RULING: * 
 
Hearing Dropped by Court, Defendant filed an Answer on 11/7/17.  
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15.  TIME:  9:00   CASE#: MSC17-00787 
CASE NAME: LARRY EDWARDS VS PETCO ANIMAL 
HEARING ON MOTION TO/FOR DISQUALIFY PLAINTIFF'S COUNSEL FILED BY 
PETCO ANIMAL SUPPLIES INC 
* TENTATIVE RULING: * 
 

Defendant Petco Animal Supplies, Inc.’s motion to disqualify plaintiff’s counsel is denied. 

Defendant seeks to disqualify plaintiff’s counsel David Edwards (“attorney Edwards”) 

because attorney Edwards may be a witness in this case. In opposition, attorney Edwards 

states that he will not testify in this case. Thus, the issue here is whether attorney Edwards 

should be disqualified because he may be called as a witness by Petco. 

In Lyle v. Superior Court (1981) 122 Cal.App.3d 470, the court explained that a trial court 

“has discretion to order withdrawal of counsel in instances where an attorney or a member of 

the attorney's law firm ought to testify on behalf of his client….[T]he trial court, when balancing 

the several competing interests, should resolve the close case in favor of the client's right to 

representation by an attorney of his or her choice… . Under the present rule, if a party is willing 

to accept less effective counsel because of the attorney's testifying, neither his opponent nor the 

trial court should be able to deny this choice to the party without a convincing demonstration of 

detriment to the opponent or injury to the integrity of the judicial process.” (Id. at p. 482, fn. 

omitted; see also Reynolds  v. Superior Court (1986) 177 Cal. App. 3d 1021, 1028 and Smith, 

Smith & Kring v. Superior Court (1997) 60 Cal.App.4th 573, 579.) “Although a court has 

discretion to recuse an attorney who may testify, in exercising that discretion, the court must 

weigh the competing interests of the parties against potential adverse effects on the integrity of 

the proceeding before it and ‘should resolve the close case in favor of the client's right to 

representation by an attorney of his or her choice . . . .’ (Lyle v. Superior Court, supra, 122 Cal. 

App. 3d at p. 482; see also Reynolds v. Superior Court, supra, 177 Cal. App. 3d at p. 1028.)” 

(Smith, Smith & Kring, supra, 60 Cal.App.4th at 580.)  

Here, Petco has not shown that it will be prejudiced if it calls attorney Edwards as a 

witness. According to Petco, the areas where attorney Edwards’ testimony may be needed is 

related to written correspondence between attorney Edwards and Petco (Lyftogt Decl. ¶4), what 

occurred during a meeting attended by two Petco employees, Plaintiff and attorney Edwards 

(Lyftogt Decl. ¶6) and the contents of Plaintiff’s personnel file (Lyftogt Decl. ¶7). As to the 

documents and personnel file, there does not appear to be a genuine dispute about who sent 

what documents to whom or the contents of those documents. Petco should have the same 

knowledge as attorney Edwards about the written exchanges between them. As to the meeting, 

Petco had two employees at the meeting (Larry Edwards Decl. ¶4) and those employees should 

have knowledge of what occurred at that meeting. Finally, Petco’s reliance on People v. 

Donaldson (2001) 93 Cal.App.4th 916 to support its prejudice argument fails. Donaldson is 

distinguishable as that case involved a prosecutor acting as an advocate and witness in a 

criminal case. There a prosecutor acted as both a witness and advocate in a criminal case. 

While testifying, the prosecutor testified that she believed the only witness who could implicate 
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the defendant in the charged crime had not lied to the police. (Id. at 926.) Later, when giving her 

closing argument, the prosecutor stated that she believed the witness both now and when she 

was on the stand. (Ibid.)  

Smith, Smith & Kring explained the matters that a trial court should consider when 

considering the integrity of the judicial process. “First, the court must consider the combined 

effects of the strong interest parties have in representation by counsel of their choice, and in 

avoiding the duplicate expense and time-consuming effort involved in replacing counsel already 

familiar with the case. [Citations.]” (Smith, Smith & Kring, supra, 60 Cal.App.4th at 580.) 

“Second, the court must consider the possibility counsel is using the motion to disqualify for 

purely tactical reasons. [Citation.]” (Id. at 581.) “Finally, ‘ “[W]henever an adversary declares his 

intent to call opposing counsel as a witness, prior to ordering disqualification of counsel, the 

court should determine whether counsel's testimony is, in fact, genuinely needed.” ’ [Citations.] 

In determining the necessity of counsel's testimony, the court should consider ‘the significance 

of the matters to which he might testify, the weight his testimony might have in resolving such 

matters, and the availability of other witnesses or documentary evidence by which these matters 

may be independently established.’ [Citations.]” (Id. at 581; see also Caluori v. One World 

Techs., Inc. (C.D.Cal. June 4, 2012, No. CV 07-2035 CAS (VBKx)) 2012 U.S.Dist.LEXIS 77924, 

at *14 [finding the attorney was a necessary witness “‘where the proposed testimony is relevant, 

material, not merely cumulative, and unobtainable elsewhere.’[Citation]”].)  

On the first issue, this case is in the relatively early stages and therefore there would not 

be significant duplication of expenses if attorney Edwards was disqualified. However, there is a 

strong interest in allowing Plaintiff to be represented by the counsel of his choice.  

On the second issue, it appears at least possible, if not likely, that this motion was 

brought for purely tactical reasons. The reasons Petco offered for needing attorney Edwards’ 

testimony are not convincing. In addition, it is possible that Petco believes that Plaintiff is 

receiving a favorable deal for representation from attorney Edwards, his brother, and that 

Plaintiff would have a hard time finding a similar deal from another attorney. These reasons 

suggest that Petco brought this motion for tactical reasons.  

Finally, the evidence presented does not convince this Court that attorney Edwards’ 

testimony is need in this case. As to the written correspondence between attorney Edwards and 

Petco there is no need for attorney Edwards to testify. The legal effect, if any, of these 

documents may be a matter in dispute, but there is no evidence to indicate that the parties 

dispute that the emails and letter were actually sent and received by the parties. In addition, the 

fact that these documents were sent and received is a matter that parties should be able to 

stipulate to for trial. Similarly, the contents of Plaintiff’s personnel file should not require 

testimony from attorney Edwards. Whether or not additional items should have been included in 

the file may be disputed, but the contents for the file that Petco gave to Plaintiff should not be a 

disputed matter. There is no reason for attorney Edwards to testify about the emails, letters or 

personnel file.  
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Petco also argues that they will need to call attorney Edwards to question him about the 

meeting attended by two Petco employees, Plaintiff and attorney Edwards. Petco has not 

explained what information attorney Edwards has that cannot be obtained by calling the two 

Petco employees and Plaintiff to the stand. Here too, Petco has failed to show that attorney 

Edwards’s testimony on the meeting is needed to bring out facts that cannot be brought out 

another way.   

In addition to attorney Edwards testifying, Petco is also concerned that attorney Edwards 

sent requests for admission which include direct quotes from the meeting attended by attorney 

Edwards. Petco has not cited legal authority that would require an attorney to cease 

representation based upon these facts. 

Petco has also argued that there is no evidence that Plaintiff has given his informed 

consent to attorney Edwards testifying. Petco is correct that the opposition did not include 

evidence of informed consent by Plaintiff. However, in Plaintiff’s declaration he made it clear that 

he wants attorney Edwards to be his attorney. (Larry Edwards Decl. ¶3.) Although several other 

courts noted that the clients had given their informed consent for their attorneys to testify, it does 

not appear that a client’s informed consent is a necessary element in determining whether there 

was prejudice to the opposing party or injury to the judicial process. That being said, there 

appears to be a possibility that Petco will call attorney Edwards as a witness and if that occurs 

attorney Edwards may only continue in his advocate role if Plaintiff gives his informed consent. 

Waiting until trial to determine if Plaintiff will give his informed consent could result in Plaintiff 

needing to obtain new counsel on the eve of trial and potentially prejudice Plaintiff or delay trial. 

Rather than putting this issue off until trial, the Court decided that it was a better course of action 

to determine now whether or not Plaintiff would give his informed consent to allow attorney 

Edwards to act as both an advocate and witness if Petco called attorney Edwards as a witness 

and continued this hearing for this purpose. Plaintiff filed a declaration on November 6, 2017 

stating that he has given his informed consent to having attorney Edwards act as his attorney if 

Petco calls him as a witness. Therefore, if Petco calls attorney Edwards as a witness, attorney 

Edwards may continue as an advocate for Plaintiff.  

Plaintiff’s requests for judicial notice of documents filed in this case are granted.  

Plaintiff’s objections to evidence are overruled.  

Plaintiff’s request for sanctions is denied. 
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16.  TIME:  9:00   CASE#: MSC17-01185 
CASE NAME: LANCE LO  VS.  JUAN DEL CAMPO 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JUAN MARTIN DEL CAMPO, et al. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer brought by defendants Juan Del Campo, 
Marco Del Campo, and JML Engineering.  Defendant John Shearer has joined in the demurrer.  
Plaintiff Lance Lo opposes the demurrer. 
 
 Defendants’ demurrer is overruled as to the First, Second, and Third Causes of action.  
The demurrer is sustained with leave to amend as to the Fourth and Fifth Causes of Action.  
The demurrer is sustained without leave to amend as to the Sixth Cause of Action for 
conspiracy, but with the qualification set forth below.  
 
 If plaintiff chooses to amend, plaintiff shall file any further amended complaint on or 
before December 15, 2017.  If plaintiff chooses not to amend, plaintiff shall promptly notify 
defendants’ counsel of that decision, and defendants shall file an answer on or before 
December 15, 2017. 
 
 A. Request for Judicial Notice. 
 
 Defendants’ request for judicial notice is granted as to Exhibits “A” and “D.”  The request 
is denied as to Exhibits “B” and “C.”  The basis for this ruling is as follows. 
 
 Defendants seek judicial notice of certain recorded documents.  The Court may take 
judicial notice of such documents, and of their legal effect.  (See, Scott v. JPMorgan Chase 
Bank, N.A. (2013) 214 Cal.App.4th 743, 752-761; Fontenot v. Wells Fargo Bank, N.A. (2011) 
198 Cal.App.4th 256, 264-267.) 
 
 Plaintiff’s objections based on a lack of authentication lack merit.  Defendants were 
required only to provide the Court with “sufficient information to enable it to take judicial notice 
of” the recorded documents.  (Evid. Code, § 453.)  The exhibits to defendants’ request are 
facially valid, and plaintiff in his opposition papers raises no substantial issue concerning 
their authenticity. 
 
 However, the Court may take judicial notice only of relevant matters.  (See, People 
ex rel. Lockyer v. Shamrock Foods Co. (2000) 24 Cal.4th 415, 422, fn. 2 [“any matter to be 
judicially noticed must be relevant to a material issue”].)  In the case at bar, defendants’ 
Exhibits “B” and “C” are not relevant because they concern a parcel of real property that is not 
the subject of plaintiff’s Complaint: APN 540-310-023. 
 
 B. The First and Second Causes of Action. 
 
 Plaintiff’s First Cause of Action is for trespass, and plaintiff’s Second Cause of Action 
is for nuisance.  Defendants demur to these causes of action on the ground that plaintiff lost title 
to the subject real property at tax sales in May 2017.  (RJN, Exh. “D”.) 
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 The Court has overruled defendants’ demurrer to these causes of action, because 
defendants fail to offer legal analysis supporting the proposition that plaintiff cannot sue 
for trespass and nuisance damages accruing from 2013 until the date of the tax sales in 
May 2017.  Defendants argue that certain language in the Complaint concerning future 
damages may be improper, in light of the May 2017 tax sales, but the correct way to attack an 
improper claim for relief is a motion to strike, and not a demurrer.  (PH II, Inc. v. Superior Court 
(1995) 33 Cal.App.4th 1680, 1681-83.) 
 
 C. The Third Cause of Action. 
 
 Plaintiff’s Third Cause of Action is for injunctive relief.  Plaintiff seeks to have defendants 
abate certain conditions that the City of Richmond has deemed a public nuisance.  Defendants 
demur to this cause of action on the ground that plaintiff lost title to the subject real property at 
tax sales in May 2017. 
 
 The Court has overruled defendants’ demurrer to this cause of action, because 
defendants ignore plaintiff’s potential liability to the City of Richmond or others for abatement of 
the public nuisance allegedly created by defendants while title was still in plaintiff’s name.  
(See, Complaint, ¶ 11 and ¶¶ 25-27.)  It would appear to the Court that plaintiff has standing to 
seek an injunction requiring defendants to abate such a nuisance, in order to limit plaintiff’s own 
potential liability.  This would not appear to be an issue that is suitable for resolution at the 
pleading stage. 
 
 Plaintiff may not be entitled to all elements of the injunctive relief he seeks, in light of the 
May 2017 tax sales.  However, as noted above, the correct way to attack an improper claim for 
relief is a motion to strike, and not a demurrer. 
 
 D. The Fourth Cause of Action. 
 
 Plaintiff’s Fourth Cause of Action is for violation of the UCL.  The Court has sustained 
defendants’ demurrer to this cause of action, because plaintiff seeks only compensatory 
damages.   (Complaint, ¶ 37.)  Such relief is not available in a UCL cause of action.  (Bus. & 
Prof. Code, § 17203 and § 17204; Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 
Cal.4th 1134, 1150.)  The Court encourages plaintiff to consider voluntarily relinquishing this 
cause of action as superfluous, in light of the first three causes of action. 
 
 E. The Fifth Cause of Action. 
 
 The Fifth Cause of Action is for intentional interference with prospective economic 
advantage.  Plaintiff alleges that defendants’ conduct interfered with plaintiff’s ability to sell the 
subject property “in early 2017.”  (Complaint, ¶ 12.)  Plaintiff further alleges that early 2017 was 
“a time when market conditions would have yielded a profit to plaintiff.”  (Complaint, ¶ 36.) 
 
 The Court has sustained defendants’ demurrer, because plaintiff has failed to adequately 
allege two elements of the tort.  First, plaintiff has failed to allege facts showing that defendants 
knew of plaintiff’s intention to sell the subject property in early 2017.  Second, plaintiff has failed 
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to allege facts showing that, but for defendants’ interference, a profitable sale was reasonably 
probable.  (See, Westside Center Associates v. Safeway Stores 23, Inc. (1996) 42 Cal.App.4th 
507, 522-528 [the tort does not apply to “a purely hypothetical relationship”].)  The Court has 
granted leave to amend only in an abundance of caution. 
 
 F. The Sixth Cause of Action. 
 
 Plaintiff’s Sixth Cause of Action is labeled “conspiracy.”  The Court has sustained 
defendants’ demurrer because conspiracy is not an independent cause of action.  (Applied 
Equip. Corp. v. Litton Saudi Arabia (1994) 7 Cal.4th 503, 510-511.) 
 
 While the Court has sustained defendants’ demurrer without leave to amend, the Court 
will deem plaintiff’s conspiracy allegations (Complaint, ¶ 39) as surviving the Court’s ruling, and 
as constituting part of the introductory allegations that are incorporated by reference into each of 
plaintiff’s surviving causes of action.  Conspiracy is not an independent cause of action, and 
may be difficult to prove, but conspiracy allegations can sometimes serve as a legitimate way to 
impose vicarious liability on one defendant for the independently tortious conduct of another. 
 

  

17.  TIME:  9:00   CASE#: MSC17-01552 
CASE NAME: NICOLAS VS RIVERA 
HEARING ON MOTION TO/FOR STRIKE PROTIONS OF DEFT'S ANSWER FILED 
BY JOSEPH A. NICOLAS 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

  

18.  TIME:  9:00   CASE#: MSN17-1477 
CASE NAME: NANETTE KEARNEY VS PACIFIC GAS 
HEARING ON PETITION TO/FOR PRELIMINARY INJUNCTION FILED BY 
NANETTE KEARNEY 
* TENTATIVE RULING: * 
 
 The petition for preliminary injunction is denied.  On October 4, 2017, this court denied 
Plaintiff’s petition without prejudice and ordered to file a proof of service, indicating that all 
relevant papers (including a copy of this tentative ruling) have been properly served on 
Respondent PG&E.  Plaintiff has not done so, and the petition is now denied with prejudice.   
 
 

 

 


